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In the above-captioned criminal case, the government has charged Defendant Eric

Lamar Brooks with two counts of copyright infringement, in violation of 17 U.S.C. § 506(a),

and 18 U.S.C. § 2319(b). Defendant now moves to suppress the evidence obtained from a

search of his vehicle during a traffic stop on December 30, 2008, and a subsequent search

of his residence on December 31, 2008.' (Doc. nos. 29, 37, 44). In support of his request

for suppression, Defendant contends that his vehicle should not have been stopped for the

manner in which he passed an accident blocking the flow of traffic, and even if he had

violated a traffic law, the scope and duration of the traffic stop was impermissibly expanded

to allow a canine free-air sniff to be effectuated. Defendant further contends that the

evidence obtaiiied from his residence on December 31, 2008 should be suppressed as fruits

of the allegedly unconstitutional traffic stop. The undersigned held an evidentiary hearing

'Defendant filed a preliminary motion to suppress, and upon prompting from the
Court, he filed a particularized motion pursuant to Loc. Crim. R. 12.1. (See doe. nos. 29,31,
37, 44). Although the Court's recommendation to deny the request for suppression applies
to all of Defendant's preliminary and particularized motions, for ease of reference, the Court
will refer to one motion to suppress throughout the remainder of this Report and
Recommendation.



on April 16,2009, at which time the Court heard testimony from Columbia County Sheriff's

Deputies Randall Bao ('Dep. Bao") and John Ashley Hill ("Dep. Hill"). Now, for the

reasons developed more fully herein, the Court REPORTS and RECOMMENDS that

Defendant's motion to suppress be DENIED.

I.	 FACTS

Dep. Bao, a nine-year veteran of the Columbia County Sheriff's Office ("CCSO"),

effectuated a traffic stop on the yellow Hummer that Defendant was driving on Washington

Road in Augusta, Georgia, on December 30, 2008. A member of the Special Operations

Division, Crime Suppression Team, Dep. Bao had been contacted by Investigator Kernigan

("mv. Kernigan") with the Narcotics Division of the CCSO and asked to be on the lookout

for the Hummer. If Dep. Bao could find the Hummer, he was instructed by mv. Kemigan

to observe the vehicle for any traffic violations that would give him probable cause to

effectuate a traffic stop. mv. Kernigan wanted Dep. Bao to then either obtain consent to

search or have a canine unit conduct a free-air sniff of the Hummer. Dep. Bao assumed that

the request from mv. Kemigan was related to a drug investigation, but he did not receive any

details from mv. Kernigan concerning why he thought Defendant might be involved with

drugs or otherwise have drugs in his vehicle; Dep. Bao luiew only that if he had probable

cause to do so, he was to effect a traffic stop of Defendant.

Dep. Bao, who was patrolling alone, located the Hummer traveling westbound on

Washington Road, approaching an accident that had blocked the left lane of traffic, The

westbound traffic was yielding to the right to pass the obstruction in the left lane, and Dep.

Bao testified that he slowed down to let the Hummer into the right lane; he was trying to get



the vehicle to move in front of him. However, rather than move to the right, the Hummer

went left, into the center "suicide lane," to pass the accident. At that point, Defendant had

violated the traffic laws of Georgia by illegally passing the accident in a no-passing zone.2

Dep. Bao then pulled over the Hummer, made contact with Defendant, and advised him why

he had been stopped. Dep. Bao then obtained Defendant's license, registration, and

insurance information and went back to his patrol car. Dep. Bao testified that Defendant had

a casual demeanor when he first made contact with him.

Once in his patrol car, Dep. Bao contacted dispatch with the license information and

requested a check on Defendant's car tag, insurance, criminal background, and outstanding

warrants. Upon receipt of the information from dispatch that all checks came back clear for

Defendant, Dep. Bao proceeded with writing the illegal passing citation and called mv.

Kernigan to let him know that he had stopped Defendant. Dep. Bao testified that he was still

writing the citation in his patrol car when Dep. Hill arrived on the scene with his canine;

Dep. Bao did not call Dep. Hill. 3 Dep. Bao further testified that he had not finished

2Although Defendant claims in his affidavit that other cars followed him into the left
lane, Dep. Bao testified that because he was focused on Defendant, he did not know whether
other ears also proceeded into the suicide lane. Regardless, there is no evidence to contradict
Dep. Bao's testimony that he observed a violation of traffic laws when Defendant performed
an illegal passing maneuver. Likewise, Defendant states in his untested affidavit that
although he had his right turning signal on, Dep. Bao prevented him from moving over.
Dep. Bao testified at the hearing that he did not recall seeing Defendant's right turning
signal, but in any event, he did not try to block the Hummer from merging right. To the
contrary, he was trying to get Defendant to move to the right so that Defendant would be in
front of him.

3Dep. Hill is also a member of the CCSO Special Operations Division, assigned to
the canine unit. Dep. Hill has been with the CCSO approximately three years, and his canine
is trained in drug detection.



explaining the citation and returning Defendant's paperwork to him at the time that Dep. Hill

deployed his canine around the Hummer. Dep. Bao estimated that approximately fifteen

minutes had passed from the time he stopped Defendant to the point at which the canine

alerted on the Hummer. Once the canine alerted on the Hummer, Dep. Bao stood by while

Dep. Hill searched the vehicle. Other than doing some additional paperwork back at the

office concerning the stop, Dep. Bao was not further involved in the case. In particular, he

was not responsible for collecting evidence from the Hummer.

Dep. Hill testified to a substantially similar chronology of events. Dep. Hill had also

received a call from Trw. Kemigan regarding Defendant and his Hummer. When mv.

Kernigan told Dep. Hill that he wanted someone to locate the Hummer in an attempt to get

probable cause to effectuate a traffic stop, Dep. Hill reported that he was not in the

immediate vicinity of Washington Road. mv. Kernigan nevertheless directed Dep. Hill to

the Washington Road area.

Dep. Hill testified that when he arrived at the scene on Washington Road, he saw that

Dep. Bao had already stopped the Hummer. Dep. Hill parked approximately forty to fifty

feet from where the Hummer and Dep. Bao's patrol car were parked and immediately

deployed his canine around the Hummer. Although Dep. Hill testified that he recalled Dep.

Bao as having been out of his patrol car when he arrived on the scene, his recollection did

match that of Dep. Bao that Dep. Bao was speaking with Defendant when he (Dep. Hill)

deployed the canine around the Hummer. According to Dep. Hill's testimony, the canine

alerted at the driver's side door of the Hummer within seconds of being deployed.
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Once the canine alerted, Dep. Hill returned the dog to the patrol car and returned to

the Hummer to conduct the search. Dep. Hill testified that when he returned to the Hummer

to start the search, Defendant was so interested in what he (Dep. Hill) was doing, that Dep.

Bao bad a hard time keeping his attention to finish issuing and explaining the citation to

Defendant. Dep. Hill further testified that Defendant became so agitated and came so close

to him that he did not want to stick his head in the Hummer to search and leave his weapon

exposed. Indeed, Dep. Hill candidly testified that he fabricated a story as to how he came

to be on the scene in an attempt to de-escalate the situation and avoid a physical

confrontation with Defendant. Upon conducting his search, Dep. Hill uncovered in the front

console area of the Hummer what his training and experience told him was marijuana. Dep.

Hill did not field test the substance or take it into evidence; he testified that he does not know

if any law enforcement officials tested the substance or maintained a chain of custody on it.4

The search of the Hummer continued, leading to the discovery of several large boxes filled

with DVDs that Dep. Hill described as "bootleg." Again, however, Dep. Hill did not have

specific information about the DVDs, such as the number discovered, because he was not the

person in charge of counting andlor cataloging the evidence collected.

Following the search of his Hummer, Defendant was arrested, and a search warrant

for Defendant's residence was obtained and then executed on December 31,2008. (Doe. no.

37, p. 6; doe. no. 42, p. 2).

4Nothing in the record suggests that a citation or any criminal charges were brought
against Defendant with respect to the substance that Dep. Hill identified as marijuana.
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II.	 DISCUSSION

A.	 The Respective Burdens of the Parties

As a general matter, a defendant contending that a search violated his Fourth

Amendment rights must demonstrate that the search was illegal and that he had a legitimate

expectation of privacy in the property searched. Rawlings v. Kentucl', 448 U.S. 98, 104

(1980). Nevertheless, "[u]pon amotion to suppress evidence garnered through a warrantless

search and seizure, the burden of proof as to the reasonableness of the search rests with the

prosecution." United States v. Freire, 710 F.2d 1515, 1519 (11th Cir. 1983) (citation

omitted); see also United States v. Waldrop, 404 F.3d 365, 368 (5th Cir. 2005). Thus, "[t]he

[g]overnrnent must demonstrate that the challenged action falls within one of the recognized

exceptions to the warrant requirement, thereby rendering it reasonable within the meaning

of the {F]ourth [A]mendment." Freire, 710 F.2d at 1519; see also United States v. de la

Fuente, 548 F.2d 528, 533 (5th Cir. l977) ("[1]f a defendant produces evidence that he was

arrested or subjected to a search without a warrant, the burden shifts to the government to

justify the warrantless arrest or search."). Accordingly, although Defendant bore the initial

burden to demonstrate that the warrantless search of the Hummer implicated his Fourth

Amendment rights, once he satisfied that burden (as the Court finds that he did), the burden

5J Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the
Eleventh Circuit adopted as binding precedent all Fifth Circuit decisions that were handed
down prior to the close of business on September 30, 1981.



shifted to the government to show that an exception (here, the automobile exception 6) to the

warrant requirement applies.

B.	 Legality of the Traffic Stop

Defendant first argues that Dep. Bao should never have effectuated a traffic stop.

Interestingly, in his affidavit, Defendant does not deny that he passed in the suicide lane

when going around the accident blocking the left lane of Washington Road. Nor does he

deny that a traffic citation was issued to him. Rather, he contends that because other cars

followed him into the suicide lane, he should not have been singled out for a traffic stop.

(Doe. no. 45, Aff., ¶IJ 11-12). The Court finds no merit in this argument.

First, although Defendant claims in his untested affidavit that other cars followed him

to the left, Dep. Bao testified that because he was focused on Defendant's Hummer, he could

not say whether other cars also proceeded into the suicide lane. Regardless, the evidence of

record is undisputed that Defendant performed an illegal passing maneuver by proceeding

into the suicide lane, and he was issued a citation for that traffic infraction. Whether other

drivers performed the same action and escaped penalty is of no consequence to the Court's

analysis of whether Dep. Bao properly stopped Defendant.

Having determined that a traffic violation occurred, the Court easily concludes that

the initial traffic stop was legal. It is well-settled that regardless of subjective intent, an

officer may stop a vehicle if he has probable cause to believe that the driver has violated the

6See United States v. Watts, 329 F.3d 1282, 1285-86 (11th Cir. 2003) (per curiwn)
(collecting cases explaining two-part test for conducting warrantless search of automobile:
(1) readily mobile/operational vehicle, and (2) probable cause exists to believe vehicle
contains contraband).
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traffic code. Whren v. United States, 517 U.S. 806, 813 (1996). As the Eleventh Circuit

explained in United States v. Holloman, 113 F.3d 192 (11th Cir. 1997) (per curiam), the

decision in Whren "conclusively refutes the notion that ulterior motives may invalidate

police conduct that is justified on the basis of probable cause to believe that a violation of

law has occurred." Holloman, 113 F.3d at 194. Thus, regardless of whether mv. Kemigan

requested Dep. Bao or Dep. Hill to locate Defendant in his Hummer and observe the vehicle

for possible traffic violations, once Defendant performed an illegal passing maneuver, Dep.

Bao had probable cause to stop Defendant. Therefore, Defendant's first argument regarding

the legality of the initial stop fails.

C.	 Duration and Scope of the Stop

Without conceding his position that his initial stop was improper, a position rejected

by this Court in Part ll.B, supra, Defendant next contends that Dep. Bao improperly

expanded the duration and scope of the stop so as to allow for a canine unit to arrive on the

scene and perform a free-air sniff of his vehicle. The Court disagrees.

1.	 Timing of Issuance of Traffic Citation

As the Eleventh Circuit has explained, 'Because a routine traffic stop is only a

limited form of seizure, it is more analogous to an investigative detention than a custodial

arrest[, and] [t]herefore, we analyze the legality of these stops under the standard articulated

in Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed.2d 889 (1968)." United States v.

Purcell, 236 F.3 d 1274, 1277 (11th Cir. 2001) (citations omitted). Thus, an "officer's actions

during a traffic stop must be 'reasonably related in scope to the circumstances whichj ustified

the interference in the first place." 	 Likewise, "the duration of the traffic stop must be
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limited to the time necessary to effectuate the purpose of the stop." ; see also United

States v. Boyce, 351 F.3d 1102, 1106 (11th Cir. 2003) (finding one of several reasons to

prolong a traffic stop includes investigating "the driver's license and the vehicle registration,

[which maybe done] by requesting a computer check"); United States v. Simmons, 172 F.3d

775, 778 (11th Cir. 1999) (explaining that a law enforcement officer is entitled "to conduct

a variety of checks on the driver and his car, including questioning the driver about the traffic

violation, requesting consent to search the car, wd running a computer check for outstanding

warrants."). Stated otherwise, a traffic stop may not last "any longer than necessary to

process the traffic violation" unless there is articulable suspicion of other illegal activity.

Holloman, 113 F.3d at 196.

Notably, however, the Supreme Court has specifically refused to set a per se time

limit on Terry stops. United States v. Place, 462 U.S. 696, 709 n.lO (1983). Instead, the

Court requires an examination of whether law enforcement officials diligently pursued a

means of investigation that was likely to confirm or dispel their suspicions quickly, during

which time it was necessary to detain the defendant. United States v. Sharpe, 470 U.S. 675,

686 (1985). Using this case by case approach, the courts have allowed Ten-v-stops to last as

long as seventy-five minutes. United States v. Gil, 204 F.3d 1347, 1350-5 1 (11th Cir.

2000); see also United States v. Cooper, 873 F.2d 269, 275 (11th Cir. 1989) (affirming a

thirty-five minute reasonable suspicion detention); United States v. Hardy, 855 F.2d 753, 761

(11th Cir. 1988) (affirming Terry-stop lasting almost fifty minutes).

Here, Defendant contends that after giving his license, registration, and proof of

insurance to Dep. Bao, the deputy did not get on with the business of writing the traffic



citation but instead stalled for approximately twenty-five minutes until a canine could arrive

to conduct a free-air sniff. (Aff.,J 13-16). However, Dep. Bao testified that upon obtaining

Defendant's license, registration, and insurance information, he went to his patrol car and

requested that dispatch conduct the standard computer cheeks on Defendant's car tag,

insurance, criminal background, and outstanding warrants. He also testified that although

he called mv. Kernigan to report that all checks came back clear, he (Dep. Bao) did not call

for a canine unit or otherwise delay writing the citation. Defendant offered no evidence to

contradict the sworn testimony from Dep. Bao concerning the amount of time it took for the

computer check information to come back from dispatch and for Dep. Bao to then finish

writing the citation. Moreover, while there is a slight discrepancy between the testimony of

Dep. Bao and Dep. Hill as to whether Dep. Bao was still in his patrol car or returning

Defendant's documents and explaining the citation, there is no discrepancy that the canine

alerted on Defendant's vehicle while Dep. Bao was speaking with Defendant about the

citation.

"Credibility determinations are typically the province of the fact finder because the

fact finder personally observes the testimony and is thus in a better position than a reviewing

court to assess the credibility ofwitnesses." United States v. Ramirez-Chilel, 289 F.3d 744,

749 (11th Cir. 2002); see also United States v. Pineiro, 389 F.3d 1359, 1366 (11th Cir. 2004)

(recognizing that credibility determinations are within the province of the factfinder). In

making its credibility determination, the Court must take into consideration not only the

interests of the witness, but also "the internal consistency ofthe [witness's] testimony, or his

candor or demeanor on the stand." Ramirez-Chilel, 289 F.3d at 749, 750 (citations omitted).
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Having reviewed the testimony at the hearing, observed the demeanor of the witnesses, and

considered the interests of the witnesses, the Court credits the deputies' testimony concerning

the sequence and timing of events during the traffic stop.

In particular, the Court notes that because Defendant did not testify at the hearing or

otherwise present evidence, his untested affidavit provides the only support for his version

of events. On the other hand, the deputies were subject to cross-examination at the hearing,

and their testimony reasonably and, for the most part, consistently detailed what occurred

during the traffic stop. As to the discrepancy concerning whether Dep. Bao was still in his

patrol car writing the citation or was already in the process of speaking with Defendant about

the citation when Dep. Hill arrived, recollections of exact timing are bound to vary between

individuals, and Dep. Hill candidly testified as to his best recollection despite having been

present for Dep. Bao's slightly different testimony. In any event, this point is not a critical

detail to the Court's analysis because there is no evidence to dispute that the canine alerted

while Dep. Bao was still trying to complete his discussions with Defendant about the

citation. Moreover, although Dep. Hill acknowledged having fabricated a story to Defendant

concerning the manner by which he came to be at the scene ofthe traffic stop, the deputy also

provided a reasonable explanation for doing so, namely attempting to de-escalate a situation

to avoid the possibility of a physical confrontation because Defendant had become visibly

agitated.

Crediting the deputies' testimony, the Court concludes that Dep. Bao promptly

proceeded with a computer check upon receiving Defendant's license, registration, and

insurance documentation, and there was no undue delay in writing out the citation. Dep. Hill
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directed by mv. Kernigan to make his way to the scene of the traffic stop, and in the

meantime Dep. Bao (via dispatch) was running his computer check and writing out the

citation. Upon receiving the results of the computer check and completing the traffic

citation, Dep. Bao exited his patrol car and made his way back to Defendant to return the

paperwork and hand over the traffic citation. Dep. Hill arrived at the scene at approximately

the same time that Dep. Bao was returning Defendant's documents and explaining the

citation; Deputy Hill immediately started with the free-air sniff by the canine, and he had an

alert from the canine while Dep. Bao was still interacting with Defendant concerning the

traffic citation. Approximately fifteen minutes elapsed from the time ofthe initial stop to the

point at which the canine alerted,7 and Defendant has presented no evidence to show that any

of this time was spent stalling or doing anything other than the business of running

permissible computer checks and writing out a citation. Thus, the Court concludes that

neither the duration nor the scope of the traffic stop were impermissibly expanded.

2.	 De Mini,nus Intrusion

As explained above, the Court has determined that Dep. Bao did nothing to

impermissibly expand the scope or duration of the stop in an effort to obtain the presence of

a canine unit at the scene of the traffic stop and has determined that the drug detection dog

alerted on Defendant's vehicle while Dep. Bao was still interacting with Defendant

7Here, the Court notes that even if the approximate fifteen minute time line testified
to by Dep. Bao was extended to the twenty-five minute time line put forth by Defendant in
his motion to suppress, there would be no change to the Court's analysis. Stated otherwise,
because there was no evidence that Dep. Bao delayed in running his computer check, writing
the citation, and returning Defendant's paperwork, Defendant's suggested, but
unsubstantiated, variation to the time line of events would be of no consequence.
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concerning the traffic citation. However, even if the Court were to assume that Dep. Hill

started the deployment of his canine while Dep. Bao was returning Defendant's documents

but did not have an alert from the canine until after Dep. Bao had returned all of Defendant's

documents, based on the circumstances of this case, there is still no basis for a

recommendation of suppression. Specifically, the canine started his sniff of the vehicle at

the time that Dep. Bao was returning Defendant's documentation and handing over the traffic

citation, and Dep. Hill testified that the canine alerted on the driver's side door within

seconds of when the free-air sniff started. Any such limited, continued detention was but a

de minimus intrusion that did not violate the Fourth Amendment.

The Court first dispenses with Defendant's argument that the search of his vehicle

after the canine alert was somehow improper because he never gave his consent to search.

Once a defendant is legally stopped, as Defendant was here, conducting a canine sniff is not

considered a "search" for constitutional purposes and maybe done without any particularized

suspicion. Illinoisv. Caballes, 543 U.S. 408,409-10(2005); United States v. Place, 462 U.S.

696,707(1983). Moreover, once the canine alerted on Defendant's vehicle, the deputies had

probable cause to conduct a full search of his car. United States v. Glinton, 154 F.3d 1245,

1257 (11th Cir. 1998); United States v. Banks, 3 F.3d 399, 402 (11th Cir. 1993) (per curiam);

see also United States v. Watts, 329 F.3d 1282, 1286 (11th Cir. 2003) (per curiarn) (citing

Banks for proposition that positive responses by drug dog establishes probable cause for

search). Thus, Defendant's repeated statements in his affidavit that no one asked him for, and

he never gave, permission and/or consent to search his vehicle (Aff., ¶IJ 3, 22, 28) are of little
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help to his argument that deputies should not have conducted a full-blown search of the

vehicle. Stated otherwise, once the canine alerted, the deputies had probable cause to search,

regardless of Defendant's decision to grant or withhold his consent8

Turning next to the question of whether seconds of delay might have elapsed between

the point when the canine started its free-air sniff and when the alert on the vehicle occurred,

the Court finds that such a short time period does not violate the Fourth Amendment. In an

analogous case, the Eighth Circuit squarely addressed the question of whether a canine sniff

after the issuance of a citation is permissible when there is no reasonable suspicion to believe

there was contraband in a vehicle. In United States v. $404,905.00 in U.S. Currenc y, 182

F.3d 643 (8th Cir. 1999), the court opined that a detention of thirty seconds to two minutes

beyond the point at which a traffic ticket was issued was not constitutionally unreasonable.

JL at 649. In that case, the defendant was stopped for speeding; the officer completed license

and vehicle checks in five to eight minutes, but before returning the documents to the

defendant, the officer exited his cruiser with his canine and told the defendant that the dog

would sniff the exterior of the vehicle. Id. at 646. The officer estimated that it took his

canine less than thirty seconds to walk three quarters of the way around the car to where it

alerted, and the officer estimated that it took under two minutes to conduct the canine sniff,

return the dog to the cruiser, and return to the defendant to explain the alert.

8As there is no dispute that the Hummer was readily mobile, the probable cause
provided by the dog alert satisfied the second prong of the automobile exception to the
warrant requirement. 	 Watts, 329 F.3d at 1285-86.
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In affirming the constitutionality of the sniff, the court reasoned:

[W]e conclude that Officer Ward's conduct on the whole was not
constitutionally unreasonable. [Defendant] violated a traffic law and thereby
subjected himself and his vehicle to a period of official detention that might
have substantially exceeded the five to eight minutes it took Officer Ward to
complete the traffic stop. Viewed in this context, a two-minute canine sniff
was a de minim/s intrusion on [Defendant's] personal liberty, like routinely
ordering a lawfully stopped motorist out of his vehicle to protect officer safety,
the practice upheld in [Pennsylvania v.lMimrns, 434 U.S. [106,] 111 [(1970)].
The decision in Mirnms turned on the government's strong interest in officer
safety. The government likewise has a strong interest in interdicting the flow
of illegal drugs along the nation's highways. When applied to the exterior of
vehicles, the canine sniff is an investigative procedure uniquely suited to this
purpose - - it is so unintrusive as not to be a search, it takes very little time,
and it "discloses only the presence or absence ofnarcotics, a contraband item."
For these reasons, when a police officer makes a traffic stop and has at his
immediate disposal the canine resources to employ this uniquely limited
investigative procedure, it does not violate the Fourth Amendment to require
that the offending motorist's detention be momentarily extended for a canine
sniff of the vehicle's exterior.

j at 649 (citations omitted) 9 ; see also Purcell, 236 F.3d at 1279 (three minute extension of

fourteen minute traffic stop to protect officer safety by waiting for computer check of

criminal history is reasonable and permissible).

Additionally, a case out of a district court within the Eleventh Circuit concluded that

even where a citation had been issued and the officer had no reasonable suspicion that the

motorist was presently engaged in criminal activity, there was no Fourth Amendment

violation in walking a dog around the vehicle prior to the motorist leaving, United States

9Here, as described above, Dep. Hill and his canine were not "immediately available"
upon the initiation of the traffic stop. However, as the evidence is undisputed that Dep. Hill
arrived at the scene prior to Dep. Bao having returned all of Defendant's paperwork and
explained the citation, the Court concludes that any "momentary extension" necessary to
allow Dep. Hill's canine to conduct the free-air sniff is sufficiently analogous to the cited
case.

15



v. One 1993 Ford F150 Pickup, 148 F. Supp. 2d 1258, 1264 (MD. Ala. 2001). Reviewing

the totality of the circumstances of the encounter, the court acknowledged the discemable

point when the officer finished writing the citation, giving the impression that he was done

with the motorist. Id. Then, the officer asked the motorist if his vehicle had anything illegal

in it, and when the motorist responded in the negative, the officer requested permission to

search the vehicle. j The motorist objected to a search, but the officer retrieved his dog

from his vehicle and continued talking with the motorist. I. Acting quickly, the officer said

that he would not search the vehicle but would walk his dog around it.

Upon review of these facts, the court determined that there was no Fourth

Amendment violation. Id. The court concluded:

Furthermore, as the Supreme Court has noted, the [F]ourth
[A]mendment is not susceptible to per se rules of appropriate conduct for the
police. Se.g.,Il1inoisv. Wardlow, 528 U.S. 119,135, 120 S. Ct. 673,682,
145 L. Ed. 2d 570 (2000). While the cases appropriately indicate the
constitutional problems of a delay between the conclusion of the "legitimate"
business of the traffic stop and the dog sniff, they do not establish a rule that
all dog sniffs before a certain point in time are legitimate, while all others are
not. This sniff occurred less than a minute after [the officer] handed [the
motorist] the citation. Indeed, there was barely a pause between [the
officers's] discussion of the citation and his request to search the vehicle.
Because the drug-detection dog was already at the scene, the delay was
insubstantial.

Id.

Here, the Court finds that any seconds-long continued detention ofDefendant beyond

the point at which Dep. Bao may have handed Defendant his papers and finished explaining

the citation and the point at which the canine alerted on the Hummer, was a permissible de

minirnUs intrusion. Although Defendant cites numerous cases in which the time involved for
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getting a canine to alert on the vehicle was less than the approximately fifteen minute time

period here, (doe. no. 37, pp. 11-13), those cases are of little value to him because he has not

shown that the time that Dep. Bao took to write the traffic citation was spent doing anything

other than waiting for a response from dispatch regarding the requested computer checks and

writing out the citation. Likewise, his extensive citation to case law concerning reasonable

suspicion to extend a traffic stop based on "other illegal activity" (j at 14-20) is of little

value because, as explained in detail above, once the canine alerted, there was probable cause

to search the Hummer.'° Finally, as Defendant has not established that any violation of his

constitutional rights occurred with respect to the traffic stop on December 30,2008, his "fruit

of the poisonous treetL argument	 at 20) regarding the search of his vehicle, his person,

and his residence fails.

'°Likewise, the suggestion at the evidentiary hearing from defense counsel that there
was something improper about the search because the alert from the canine at the driver's
side door produced no resultant drugs in the door but rather marijuana "shake" in the center
console is but a red herring. As Dep. Hill explained, the canine alerts to scent particles; that
is, the dog alerts to an odor, not necessarily to the physical presence of drugs. Moreover,
Defendant offers no support for his apparent suggestion that perhaps a search subsequent to
an alert from a drug detection dog should somehow be invalidated if something other than
drugs (i.e., DVDs) turns up in the car or drugs are not located at the exact spot of the alert.
To the contrary, it is not uncommon for searches instigated at the alert of a drug detection
dog to turn up other types of evidence to be used against a defendant. See. e.g., United States
v. Tamari, 454 F'.3d 1259, 1261, 1264-65 (11th Cir. 2006!) (upholding search of vehicle
following an alert from a drug detection dog which resulted in the discovery of cash,
documents, photos, key to a truck, calling cards, and gold jewelry - but not drugs).

11 SeeWong Son y. United States, 371 U.S. 471,488 (1963).

17



IlL CONCLUSION

For the reasons set forth above, the Court REPORTS and RECOM1'LENDS that the

motion to suppress be DENIED.

SO REPORTED and RECOMMENDED this 3Jay of April, 2009, at Augusta,

Georgia.

W44*E
UNITED ST TES MA RATE JUDGE
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